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SIMATTORNEYS INC
INSOLVENT ESTATE:

WHO IS RESPONSIBLE FOR PAYMENT OF
CONTRIBUTIONS WHERE THERE IS A SHORTFALL
OR NO FREE RESIDUE IN AN INSOLVENT ESTATE?

When an insolvent estate does not have sufficient free funds to pay for the
cost of the sequestration - someone must still be liable for these costs.

On 7 April 2021 the Supreme Court of Appeal (“the SCA”) upheld an appeal by
FirstRand Bank Limited (“FirstRand”) against the Master of the High Court
Pretoria and Others (Case No 1120/19) [2021] ZASCA 33, confirming that a
secured creditor who elected to rely solely on the proceeds of their security
was not liable for contribution in respect of the shortfall in free residue in an
insolvent estate.

Concise history

In this case a Body Corporate who administered a sectional title unit owned by
the insolvent deceased prior to his sequestration (which unit was bonded to
First National Bank (“FNB”) a division of FirstRand) applied for the
sequestration of the insolvent deceased subsequent to having obtained a
default judgment against him for non-payment of levies in the Pretoria
Magistrate’s Court in the amount of R8 895.64 and upon reliance on a nulla
bona return (as an act of insolvency in terms of Section 8(b) of the Insolvency
Act, Act 24 of 1936 (“the Act”) issued by the sheriff. The Body Corporate
alleged in its sequestration application that the sale of the immovable
properties owned by the insolvent will be sold if he is sequestrated and that the
probability of a substantial dividend then becoming available to creditors is very
likely.

In support of the sequestration proceedings a certificate was obtained from the
Master of the High Court, Pretoria (“the Master”), which confirmed that
sufficient security was given by the Body Corporate for payment of all fees and
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charges and cost of administration until a trustee had been appointed and, if no
trustee was appointed, all fees and charges necessary for the discharge of the
estate from sequestration. At time of the application the Body Corporate
alleged that it was owed R22 000.00 in arrear levies.

The insolvent deceased also owned a further sectional title unit which was
bonded to Nedbank Limited (“Nedbank”).

Subsequent to the sequestration only FNB and Nedbank proved their claims
against the deceased’s insolvent estate and both elected to rely solely on the
proceeds of their security in respect of their claims. The Body Corporate
elected not to prove a claim in the insolvent estate as it would have been
entitled to refuse consent to the trustees of the insolvent estate to transfer of
the unit which vested in the insolvent estate if all amounts due to it were not
paid.

The L&D and objection to the L&D

The First and Final Liquidation and Distribution Account (“the L&D”) was
finalised on the basis that FNB and Nedbank (the mortgagees of the units
which vested in the estate) will be responsible for payment of contribution pro-
rata to their claims. No contribution amount was levied to the Body Corporate
(the creditor who sequestrated the insolvent and who failed to prove a claim
against the estate as it would be paid prior to transfer of the unit under its
administration).

FNB filed an objection to the L&D and argued that the Body Corporate as the
sequestrating creditor was liable for payment of the contribution amount in
accordance with section 14(3) of the Act.

Section 14(3) of the Act states that:-

“In the event of a contribution by creditors under section one hundred and six,
the petitioning creditor, whether or not he has proved a claim against the
estate in terms of section forty four, shall be liable to contribute not less than
he would have had to contribute if he had proved the claim stated in his
petition.”

Section 106 of the Act states:-

“Where -there is no free residue in an insolvent estate or. when the free
residue is insufficient to meet all the expenses, costs and charges mentioned
in sections ninety-six and ninety seven, all creditors who have proved claims
against the estate shall be liable to make good any deficiency, the non-
preferent creditors each in proportion to the amount of his claim and the
secured creditors each in proportion to the amount for which he would have
ranked upon the surplus of the free residue, if there had been any: Provided
that-

(a) if all the creditors who have proved claims against the estate are secured
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creditors who would not have ranked upon the surplus of the free residue, if
there had been any, such creditors shall be liable to make good the whole ot
the deficiency, each in proportion to the amount of his claim;

(b) if a creditor has withdrawn his claim, he shall be liable to contribute in
respect of any deficiency only so far as is provided in section fifty-one, and if a
creditor has withdrawn his claim within five days after the date of any
resolution of creditors he shall be deemed to have withdrawn the claim before
anything was done in pursuance of that resolution.”

Rejection of the objection to the L&D

The Master rejected the objection on the basis with reference to amongst
others, that there was an exception to the provisions of section 14(3) and
quoted certain selected parts of a publication authored by Dr David Burdett.

The Master argued that:

“4. The exceptions to this rule are namely arrear taxes owing on fixed property
(in terms of section 89(1) and (5) of the Insolvency Act) and arrear levies
owing in respect of sectional title units (in terms of the provisions of the
Sectional Titles Act, 95 of 1986, as interpreted by the Courts in Nel v Body
Corporate of Seaways Building 1996 (1) SA 131 (A) and Barnard v
Regspersoon van Aminie 2001 (3) SA 973 (SCA)).

5. Arrear taxes on fixed property and arrear levies in respect of sectional title
units are considered to form part of the administration expenses, despite the
fact that the obligation to pay these amounts arose prior to sequestration.

6. The arrear levies are part of the costs to be paid prior to the Registrar of
Deeds giving effect to the transfer of the property. Therefore, there can never
be a claim for arrear levies in law currently.

7. The Supreme Court of Appeal has determined that the claims by Body
Corporate for arrear levies are not affected by the provisions of the Insolvency
Act. . ..

11. If one considers the effect of the Barnard decision where it was stated that
legal expenses incurred in trying to recover the levies or costs involved in
bringing the application for the sequestration of the debtor’s estate, form part
of the levies and may be claimed from the proceeds of the Sectional Title Unit.
If this aspect of the Barnard decision is to be applied consistently, it would
mean that any contribution payable by a Body Corporate in terms of Section
14(3) will also form part of the levy, and the amount will ultimately be paid
from the proceeds of the [Sectional] Title Unit. This in turn means that there
will be less funds available with which to pay the secured creditor and



indirectly has the effect that secured creditor is paying the contribution.

12. For the reasons stated above, the Body Corporate is not liable for
contribution.”

Review

FirstRand took the decision of the Master on review to the Pretoria High Court
and argued that the Master incorrectly interpreted section 14(3) of the Act as
read with section 106 of the Act and that the decisions of abovementioned
cases of Nel and Barnard did not find application. FirstRand sought an order
that the trustees be directed to amend the L&D to reflect that the Body
Corporate was solely liable for the contribution amount in respect of the free
residue, alternatively, that the Body Corporate, FNB and Nedbank were liable
pro rata to pay the contribution.

Both the applications in the High Court and the SCA were not opposed.

The High Court found the Body Corporate was not immune from contribution
and that the legal costs incurred in the sequestration are not levies and further
found that the Barnard case was distinguishable and that as sequestration
costs have no connection to the recovery of unpaid levies and having regard to
the intention behind sections 14(3), 89 and 106 of the Act, the Master’s
interpretation went against the spirit of section 9 and 25 of the Constitution of
South Africa.

The High Court therefore reviewed and set aside the Master’s decision and the
trustees were directed to amend the L&D to reflect that FNB, Nedbank and the
Body Corporate were all liable pro rata to pay the contribution in relation to the
free residue shortfall. The court did not indicate why FNB and Nedbank would
be liable.

Supreme Court of Appeal

FirstRand appealed the decision of the High Court to the SCA insisting that the
Body Corporate as a sequestrating creditor was liable to pay the contribution to
sequestration costs as envisaged in s 14(3) of the Act.

The SCA found that:-

e in terms of section 106 of the Act all concurrent creditors with proved
claims and secured creditors who would have ranked upon the surplus
of the residue against the estate, if there be any, were liable to make
good the shortfall.

e interms of s 89(2) secured creditors who relied solely on the proceeds
of their security will not contribute to the costs of sequestration except
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where they were the only creditors available in which event they will
contribute pro rata.

e in terms of section 14(3) of the Act, the sequestrating creditor must
contribute to the costs of sequestration, whether it had proved a claim
against the estate or not together with concurrent creditors who have
proved their claims and secured creditors who did not rely solely on
their security.

e in this case it was clear that the Body Corporate as the petitioning
creditor was solely liable to pay the costs of sequestration as FNB and
Nedbank were secured creditors who relied solely on their security.

The SCA therefore replaced order of the High Court with an order directing the
trustees to amend the L&D to reflect that the Body Corporate is solely liable to
pay the contribution.
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