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On 1 July 2021 the Protection of Personal Information Act (Act 4 of 2013) (POPI) 
came into effect and responsible parties (so defined in POPI) was expected to comply 
with their obligations in terms of POPI. 
 
During the time frame leading up to the implementation of POPI a number of 
developments occurred in relation to POPI as well as the Promotion of Access to 
Information Act, 2000 (Act No. 2 of 2000) (“PAIA”).   
 
To list but a few examples: 
 

- On 21 June 2021 the Information Regulator issued a guidance note on 
Exemptions (i.e. applications for exemption from the conditions for lawful 
processing of personal information as envisaged in Section 37 and Section 38 
of POPI).  The guidance note provides further information in respect of 
prospective applicants for exemptions as well as responsible parties who are 
already exempt.    
 
In relation to applications for exemption, the guidance note considers the 
requirements that must be met before the Information Regulator may exempt 
a responsible party from having to comply with POPI (in full or partially) as 
well as the two separate types of applications (i.e. an application in terms of 
Section 37 and an application in terms of Section 38).   
 
In this regard, in terms of Section 37, the Information Regulator may exempt 
a responsible party as aforesaid if the public interest (of the processing of the 
personal information by such a party) outweighs the interference of privacy or 
if the benefit to the data subject (or to a third party) outweighs the 
interference of privacy.   
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Clarity is also provided as to what may be considered “public interest” (i.e. “a 
wide and diverse concept that cannot and should not be limited in its scope 
and application. The definition of what constitutes public interest varies across 
jurisdictions and should be assessed on a case-by-case basis. In its very 
basic formulation, public interest is the notion that an action or process or 
outcome widely and generally benefits the public at large (as opposed to a 
few or a single entity or person) and should be accepted, imposed or pursued 
in the spirit of equality and justice.”  

The guidance note also goes a significant way to address the elements that 
will need to be assessed when considering the “benefit to the data subject (or 
third party” and in this regard indicate that the responsible party must: 

o Explain why the processing of the personal information will benefit 
the data subject (or third party) 

o Explain the nature of the benefit; and 

o Specify how the benefit of the processing outweighs the interference 
of privacy. 

These exemption applications are considered on a case-by-case basis and the 
Information Regulator may impose certain reasonable conditions in respect of 
the processing, should an application be granted (for example – reasonable 
technical and organisational measures to secure the integrity and 
confidentiality of the personal information). 

In relation to applications in terms of Section 38, which relates to applications 
for exemption from complying with: 

o  Section 11(3) and (4) – the data subject’s right to object to the 
processing of personal information,  

o Section 12 – the obligation to ensure that personal information is 
collected directly from the data subject, 

o Section 15 – the requirement that further processing must be 
compatible with the purpose of collection, and/or  

o Section 18 – the requirement to notify the data subject when 
collecting personal information 

of POPI if the personal information is processed for the purpose of 
discharging a relevant function.  The said relevant function must be 
performed with the view to protect members of the public against: 

o Financial loss due to dishonesty, malpractice, incompetence, 
unfitness, seriously improper conduct of persons in the provision of 
banking, insurance, investment or other financial services (or in the 
management of bodies corporate); or 

o dishonesty, malpractice, incompetence, unfitness, seriously improper 
conduct of persons authorised to carry on any profession or other 
activity. 
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The Exemption Application Form itself, where the applicant would have to 
indicate whether the application is made in terms of Section 37 or Section 28, 
is also enclosed to the guidance note. 
 

- On 22 June 2021 the Information Regulator issued a notice that the previous 
deadline for the registration of information officers and deputy information 
officers will no longer be 1 July 2021.   
 
This was due to technical issues experienced by the Regulator in relation to 
the registration portal on the Information Regulator’s website.   In essence 
this mean that POPI still came into effect on 1 July 2021 and that whilst an 
information officer (and deputy information officers) did not need to be 
registered online with the Information Regulator before 1 July 2021 (until 
such time as the registration issue has been attended to by the Information 
Regulator) these officers still need to be appointed and the relevant steps still 
need to be taken in terms of POPI.   

 
- Shortly before the deadline date (being 1 July 2021), on 29 June 2021, the 

Minister of Justice and Correctional Services (in terms of Section 51(4) of  
PAIA exempted certain bodies from compiling its updated PAIA manual (as 
contemplated in Section 51(1) of PAIA) for a period of 6 (six) months (I.e. 
until 1 December 2021).    This exemption applies to any private body, but do 
not apply to the following: 

 
o a body that is not a private company as defined in section 1 of the 

Companies Act (Act 71 of 2008); or 
 

o a body that is a private company as defined in section 1 of the 
Companies Act (Act 71 of 2008) which: 
 
 has 50 (fifty) or more employees in its employment and operates 

within any of the sectors set out in the table below under Column 1; 
or 
 

 has a total annual turnover that is equal or more than the amount as 
set out in Column 2 below in the sector as set out in the 
corresponding Column 1. 

 
COLUMN 1 COLUMN 2 
Agriculture R6m 
Mining and Quarrying R22.5m 
Manufacture R30m 
Electricity, Gas and Water R30m 
Construction R15m 
Retail and Motor Trade and Repair Services R45m 
Wholesale Trade, Commercial Agents and Allied 
Services 

R75m 

Catering, Accommodation and other Trade R15m 
Transport, Storage and Communications R30m 
Finance and Business Services R30m 
Community, Special and Personal Services R15m 
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Whilst the online registration of information officers (and deputy information officers) 
have been temporarily suspended and whilst the aforesaid exemption in relation to 
PAIA manuals  may provide some breathing room for certain private bodies (which 
would not include trusts or incorporated entities if one has regard to the wording of 
the exemption notice) it would be dangerous to disregard the fact that the all other 
provisions including all obligations placed on responsible parties in terms of POPI 
commenced and find application form 1 July 2021. 
 
It is therefore clear that all entities and businesses, no matter how they are owned or 
comprised, understand and appreciate their obligations in respect of POPI, and to 
ensure that personal information is processed responsibly and lawfully.  
 
It is imperative to obtain a clear understanding of the obligations placed upon you and 
your business by POPI – from understanding who is regarded as a “responsible party” 
in terms of POPI, the difference between personal information and special personal 
information, the wide ambit contemplated when reference is made to “processing” to 
the specific conditions that has to be met in order to ensure that personal information 
is processed in terms of POPI.  
 
We are able to assist you in providing a better understanding of POPI, how you or 
your business, having regard to your specific business needs, may be affected in 
relation to POPI. 
 
Please feel free to contact us should you wish to find out how POPI applies to you, the 
requirements that have to be met and how we are able to assist you in implementing a 
cost effective POPI compliance program. 
 
The team at Sim Attorneys 
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