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SIM ATTORNEYS INC 

COVID 19: MANDANTORY 
VACCINATIONS IN THE 

WORKPLACE 

 

 

The amendment to the Consolidated Direction on Occupational Health and 

Safety Measures in Certain Workplaces (“the Direction”) as published on 11 

June 2021, specifically seeks to provide clarity around workplace vaccination 

policies. 

 

The Direction provides that employers 

are entitled to implement mandatory 

workplace vaccination policies, subject 

to the guidelines as provided in the 

Direction.  The Direction itself 

therefore does not make it mandatory 

for employees to be vaccinated but provides that employers may, based upon 

their operational requirements as well as a consideration of the risks posed to 

employees of certain ages and who suffer from comorbidities.  

 

The Direction is aimed to remain in force for the duration of the state of 

national disaster. 

 

 

WORKPLACE VACCINATION POLICIES 

 

Employers who intend to implement a workplace vaccination policy must, by 2 

July 2021, have undertaken a risk assessment of its workplace.  This risk 

assessment must consider the operational requirements of the employer; 

identify certain employees that will be required to be vaccinated (based on 

their own risk of contracting Covid 19 at the workplace and/or the risk to these 

employees based upon their age range or comorbidities).  The assessment 

must be conducted in terms of the provisions of the Sections 8 and 9 of the 

Certain workplaces are excluded from the 

application of the Direction such as: 

 mines, mining areas or works in terms of the 

Minerals Act, 1991,  

 ships, boats or cranes in terms of the 

Merchant Shipping Act, 1951), or  

 other workplaces in respect of which another 

Minister has issued a direction under the 

Occupational Health and Safety Act (“OSHA”) 

Regulations. 
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Occupational Health and Safety Act, 1993 (“OHSA”) as the duty remains on the 

employer to provide a workplace that is safe and free of risks to the 

employee’s health (as far as reasonably possible). 

 

The risk assessment must 

indicate whether or not the 

employer intends to 

implement a mandatory 

vaccination policy for its 

employees.  This means that 

the employer must, after 

having conducted the risk 

assessment, make the 

election – based upon the 

considerations addressed in 

the risk assessment and the 

objective reasons as to whether or not it will be mandatory for employees to 

be vaccinated. The employer’s vaccination policy (which must apply to all 

employees) may or may not require all or for that matter some of the 

employer’s employees to be vaccinated (as identified in the risk assessment). 

 

Once the risk assessment has been conducted, it is incumbent upon the 

employer to develop a plan (or amend its existing plan) (“the plan”) to outline 

the protective measures that the employer will implement upon the return of 

employees to the workplace, and, if it is the intention of the employer to put in 

place a mandatory vaccination policy, the employer must outline how the 

employer intends to implement such a policy. 

 

If vaccination is determined to be mandatory for employees (or certain 

employees) the employer must ensure that it notifies: 

 

- the employee of the employee’s need to be vaccinated.  In this regard the 

employer is not obligated to pay for the vaccine but the employer must 

provide the employee with the administrative assistance to register on the 

Electronic Vaccine Data System Registration Portal (“EVDS”) and allow the 

employee paid time off to get the vaccination; 

 

- the employee of the employee’s right to refuse vaccination on 

constitutional or medical grounds.  Should this be the case the employer 

must counsel the employee and, should it be required, attempt to 

accommodate the employee through other measures; 

 

- the employee that the employee, if applicable, has right to consult with a 

union representative or with a health and safety/employee representative. 

 

EMPLOYERS 

 

The Direction draws a distinction between Employers with less than ten 

employees and employers with ten or more employees. 
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In respect of Employers with less than 10 employees the employer is obligated 

to: 

 

- conduct a risk assessment as referred to above; 

 

- develop a basic plan (or amend its existing plan) for the phased return of 

its employees (having consideration of those employees who are over the 

age of 60 and who have comorbidities); 

 

- arrange the workplace to ensure 

social distancing between 

employees of 1.5m and if same is 

not possible, place physical 

barriers between employees to 

prevent possible transmission; 

 

- ensure that employees that 

present with Covid 19 symptoms 

are not permitted to work; 

 

- where there is a risk that an employee may have been infected with Covid 

19, contact the provincial inspectorate to provide further instructions and 

advise the employee when these instructions are received; 

 

- provide cloth masks (or require an employee to wear some form of cloth 

covering their mouth and nose when at work); 

 

- provide each employee with hand sanitisers, soap and clean water to wash 

their hands, as well as disinfectants for their workstations; 

 

- ensure that each employee while at work washes their hands with soap 

and uses the sanitisers provided by the employer; 

 

- ensure that the workstations of employees are disinfected on a regular 

basis; 

 

- take any other measures indicated by the risk assessment of the 

workplace that may be appropriate, especially where the public has access 

to the work place. 

 

 

 

Employers with more than 10 employees are expected to: 

 

- undertake the aforementioned  risk assessment; 

 

- on the basis of the aforesaid risk assessment, develop a plan (or amend 

its existing plan) which outlines the protective measures in place at the 
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workplace as well as the phased return of its employees before opening 

and the measures that the employer intends to implement in respect of the 

vaccination of its employees;   

 

- The Plan must, in addition, provide the details of the COVID 19 Compliance 

officer, the daily screening measures for the employees/clients/contractors 

as well as visitors to the workplace; the list of vulnerable employees; the 

list of employees that will be working from the workplace as well as the 

employees that will be working from home; the workplace protective 

measures that will be taken by the employer; the manner in which the 

employer intends to minimise the number of employees at the workplace 

at any given time, the time table and plan for the phased in return of the 

employees as well as the resolution mechanism that will be implemented 

should a dispute arise in relation to an employee’s refusal to work due to a 

possible Covid 19 risk. 

 

- Consult on the risk assessment and plan with any trade union 

representative (if applicable), any health and safety committee (or health 

and safety representative / employee representative) and make the risk 

assessment and plan available for inspectors and the aforementioned 

individuals. 

 

The Direction further places a 

positive duty on an employer to 

inform workers of the dangers of 

the virus, manner of transmission, 

measures to prevent transmission, 

nature of vaccines used in the 

country, benefits associated with 

vaccines, contra indications for 

vaccinations and the nature  and 

risk of any serious side effects 

(such as severe allergic reactions).  

 

FURTHER ADMINISTRATIVE OBLIGATIONS PLACED ON EMPLOYERS 

 

In terms of the Direction employers are also obligated to, inter alia: 

 

- retain a copy of the risk assessment and plan as well as make such a risk 

assessment and plan available for health and safety representatives as well 

as the inspectors of the provincial inspectorate of the Department of 

Labour; 

 

- require employees to disclose whether they have any health issues or 

comorbidities that would may then vulnerable to Covid 19.  Special 

measures must be taken to mitigate the risk of these employees to Covid 

19 infection; 

 

- in the event of an employee that has been diagnosed with Covid 19, the 
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employer must inform the National Institute for Occupational Health as well 

as the Compensation Commissioner.  The employer must investigate as to 

how the employee came to be exposed to Covid 19 and review its safety 

measures in that regard (which may require a temporary closure of the 

work area for decontamination); 

 

- where more than 50 employees are employed the employer must submit 

certain categories of data to the National Institute for Occupational Health, 

such as, each employee’s vulnerability status for serious outcomes of a 

Covid 19 infection; details of the Covid 19 screening process of employees 

who are symptomatic details of employees who tests positive for the Covid 

19 virus; the number of employees identified as high-risk contacts (where 

an employee has been confirmed as testing positive for Covid 19) and the 

details on the post-infection outcomes of those employees who tested 

positive.  In this regard the employer must inform the employee of the 

submission of the employee’s personal data to the National Institute for 

Occupational Health and ensure adherence to the terms of the Protection 

of Personal Information Act, 2013; 

 

- ensure that social distancing measures are in place at the workplace and 

implemented through supervision both in workplace areas and common 

areas immediately outside the workplace; 

 

- ensure that symptom screening take place when employees report to work 

to ascertain whether employees show symptoms associated with Covid 

19; 

 

- provide hand sanitisers and surface 

disinfections at the work place free 

of charge and in sufficient 

quantities; 

 

- ensure that there are adequate 

facilities for the washing of hands 

with soap and clean water, as well 

as provide for paper towels for the drying of hands; 

 

- provide each employee free of charge with a minimum of two cloth masks 

and require employees to wear masks at the workplace; 

 

- keep the workplace well ventilated by natural or mechanical means to 

reduce Covid 19 viral loads; and 

 

- if so required, provide specific personal protective equipment given the 

nature of the workplace or the nature of the employee’s duties as well as 

the associated level or risk. 

 

EMPLOYEES 
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In terms of the Direction it is clear that employees are obligated to comply with 

the safety measures as introduced by their employers in accordance with the 

Direction. 

 

Employees may however refuse to perform any work if circumstances arise 

which (with reasonable justification) appear to the employee or to a health and 

safety representative to pose an imminent and serious risk to their exposure to 

Covid 19.  The Direction provides for a dispute resolution mechanism to be 

implemented should there be a dispute between the employee and the 

employer in relation to such a situation in terms of which an inspector from the 

provincial inspectorate of the Department of Labour may make the final 

determination. 

 

No person may threaten to take any action against an employee for exercising 

this right and no employee may be dismissed, disciplined, prejudiced or 

harassed in this regard and should there be a dispute in this regard; the 

employee may refer the matter to the CCMA.   

 

PRACTICAL PROBLEMS EMPLOYERS MAY FACE 

 

It is clear that having regard to the current state of affairs that employers 

should ensure that the risks in a workplace are continually addressed and 

assessed so as to ensure that employees work in a safe and health risk free 

environment as far as is reasonably possible.  In relation to the implementation 

of a mandatory vaccination plan it is imperative on the employer to address the 

concerns of employees with health or constitutional objections to the taking of 

the vaccine through consultation or alternative measures in as far as is 

reasonably possible. 

 

Employers may, in certain instances, be faced with a situation where, despite 

having been endowed with the power to elect whether or not a mandatory 

vaccination policy will be implemented in relation to the workplace (after an 

assessment, and in some instances consultation has taken place), an employee 

will have serious health and/or constitutional reservations about subjecting to 

such a mandatory vaccination policy and in those instances an employer will 

have to attempt, in as far as reasonably 

possible, to accommodate such an 

employee. 

In practicality the employer may have to 

first consider and determine whether or 

not the employee will be able to work 

from home.  This will naturally have to 

take into consideration the duties and 

functions of the employee.  Should this  

not be an option there may be, having 

regard to specific workplaces, different 

options that the employer may consider 

– from isolating the employee in the 

workplace or requiring that the specific 
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employee wear a N95 mask at work. 

 

Care should be taken by employees to consider all reasonable and practical 

means to address these situations. 

 

Another potential problem that employers may have to face is employees who, 

after having taken the vaccine, suffer from negative side-effects and who may 

have to be placed on paid sick-leave, in terms of the Direction.     The Direction 

further provides that employers should be informed and inform employees 

about, inter alia, the common side effects of having received the Covid 19 

vaccine, which may include, according to the National Institute for 

Communicable Diseases of South Africa mild fever, headache, muscle and join 

aches, chills and fatigue and which can last between two to three days.  Other 

serious side effects may include difficulty breathing, a fast heartrate and 

weakness.  The importance of employers to be informed as to all aspects, 

within reason, pertaining to the vaccine can therefore not be understated. 

 

In terms of the Basic Conditions of Employment Act, 1997, entitles an 

employee to six weeks of paid sick leave within a thirty six month cycle.  

Employers may be placed in a situation where an employee who has subjected 

to an employer’s mandatory vaccination policy suffers negative side-effects 

from the Covid 19 vaccine (and is therefore entitled to paid sick leave as per 

the Direction) may have already exhausted his or her paid sick leave for the 36 

month period.  The Direction does not provide guidance in this type of situation 

and any employer should be cautioned to act in a manner that is reasonable 

having regard to the circumstances. 

 

REPORTING OBLIGATIONS – COMPENSATION COMMISSIONER 

 

The Direction brings emphasis, once again, on the fact that employers are 

obligated to report an employee who tested positive for Covid 19 to the 

National Institute for Occupational Health as well as the Compensation 

Commissioner. 

 

The Compensation Fund, which is established to provide protections to 

workers who sustain occupational injuries or who contract occupational 

diseases during the course of their employment, has, at 12 November 2020, 

paid out R6, 066, 977.08 in Covid 19 related claims. 

 

Compensation Fund Commissioner, Viyo Mafata, has stated in February 2021 

that “It is in the interest of employees to also blow a whistle on unsafe working 

conditions that could lead to (the employee) contracting or being infected with 

Covid 19.” 

 

It would be in the best interest of any employer to ensure that the employer is 

fully informed of the process as to how to claim from the Compensation Fund 

in the event that Covid 19 is contracted at the workplace. 

 

In this regard, and in simple terms, the reporting process for a Covid 19 claim 
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to the Compensation Fund does not differ from any other claim, and, concisely, 

is as follows: 

 

- an employer must report the occupational disease (in this instance Covid 

19) to the Compensation Commissioner within 14 days; 

 

- the employer must provide the employee with a copy of the the 

Employer’s Report of an Occupational Disease, in order that the employee 

may provide the claim number to his or her medical practitioner; 

 

- the employee will provide the medical practitioners First Medical Report, 

Progress and Final Report to the employer so that same may be sent to 

the Compensation Fund by the employer along with the following 

documentation required specifically in Covid 19 claims: 

 

o Exposure and Medical Questionnaire; 

 

o Exposure History (and or any other appropriate employment 

history information which is relevant); 

 

o Pathology Results (RT-PCR Cov-2 RNA) confirming the existence of 

Covid 19. 

 

The Compensation Fund will then determine whether or not the employee 

qualifies for compensation. 

 

 

It should be noted that the Compensation Fund has, in February 2021, advised 

that should a claim be repudiated by the Compensation Fund, especially in 

Covid 19 matters, it does not necessarily mean that the door is closed for the 

employee and the claim may be reconsidered upon provision of further 

documentation. 

 

The team at Sim Attorneys 

 
 

 
 

. 
 

 

 


